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AMENDATORY SECTION (Amending WSR 00-19-012, filed 9/7/00,
effective 10/8/00)

WAC 458-57-035   Washington estate tax return to be filed--
Penalty for late filing--Interest on late payments--Waiver or
cancellation of penalty--Application of payment.  (1)
Introduction.  This rule discusses the due date for filing of
Washington's estate tax return and payment of the tax due.  It
explains that a penalty is imposed on the taxes due with the
state return when the return is not filed on or before the due
date, and that interest is imposed when the tax due is not paid
by the due date.  The rule also discusses the limited
circumstances under which the law allows the department of
revenue to cancel or waive the penalty, and the procedure for
requesting that cancellation or waiver.  The Washington State
Estate and Transfer Tax Return and the instructions for
completing return can be found on the department's website at
http://www.dor.wa.gov/ under the heading titled forms.  The
return and instructions can also be obtained by calling the
estate tax section at 360-753-5547 or 360-753-7518 or by writing
to the following address:

State of Washington
Department of Revenue
Special Programs Division
P.O. Box 448
Olympia, WA 98507-0448
(2) Filing the state return--Payment of the tax due.  The

Washington estate tax return (state return) referred to in RCW
83.100.050 and a copy of the federal estate tax return (federal
return), if one must be filed ((on or before the date that the
federal return is required to be filed)), is due nine months
from the date of the decedent's death.  The tax due with the
state return must be paid on or before the due date ((that the
federal estate tax is required to be paid)).

(a) Section 6075 of the 2001 Internal Revenue Code (IRC)
requires that the federal return be filed within nine months
after the date of the decedent's death.  In the case of any
estate for which a federal return must be filed under the
current IRC, a state return must be filed with the Washington
state department of revenue (department) on or before the date
on which the federal return is required to be filed.  (This may
include a federally granted extension of time for filing.  See
subsection (2)(b).)

(b) Extensions to file or extensions for payment of tax for
estates that must file a federal estate tax return.
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(i) Section 6081 of the 2001 IRC permits the granting of a
reasonable extension of time for filing the federal return,
generally not to exceed six months from the original due date.
If a federal extension of the time to file is granted, the
personal representative is required to file a true copy of that
extension with the department on or before the original due
date, or within thirty days of the issuance of the federal
extension, whichever is later.  RCW 83.100.050(2).  If the
personal representative fails to do so, the department may
require the personal representative to file the state return on
the date that the federal return would have been due had the
federal extension not been granted.

(((c))) (ii) When the personal representative obtains an
extension of time for payment of the federal tax, or elects to
pay that tax in installments, the personal representative may
choose to pay the state estate tax over the same time period and
in the same manner as the federal tax.  The personal
representative is required to file a true copy of that extension
with the department on or before the original due date, or
within thirty days of the issuance of the federal extension,
whichever is later.  RCW 83.100.060(2).  If the personal
representative fails to do so, the department may require the
personal representative to pay the state tax on the date that
the federal tax would have been due had the federal extension
not been granted.

(c) Extensions to file for estates that are not required to
file a federal estate tax return.  For those estates that are
not required to file a federal return, the personal
representative may request a one-time automatic six-month
extension to file.  The request must be in writing and
acknowledge that interest will begin to accrue from the original
due date of the state return.  The written request for the
extension must be made prior to the date the state return is
due.

(d) Extension to pay tax owed for estates that are not
required to file a federal estate tax return.  For those estates
that are not required to file a federal return, the personal
representative may request an extension of time for paying the
tax owed when payment of the tax would cause an undue hardship
upon the estate or for a payment plan for closely held
businesses.  The granting of an extension of time to pay the tax
owed or for a payment plan for closely held business will not
operate to prevent the running of interest.  RCW 83.100.070.

(i) Hardship extensions to pay.
(A) In any case in which the department finds that payment,

on the due date prescribed, or any part of a deficiency would
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impose undue hardship upon the estate, the department may extend
the time for payment for a period or periods not to exceed one
year for any one period and for all periods not to exceed four
years from the original due date of payment.

(B) The extension will not be granted upon a general
statement of hardship.  The term "undue hardship" means more
than an inconvenience to the estate.  It must appear that a
substantial financial loss, for example, due to the sale of
property at a sacrifice price, will result to the estate from
making payment of the tax owed at the date payment is due.  If a
market exists, a sale of property at the current market price is
not ordinarily considered as resulting in an undue hardship.  No
extension will be granted if the deficiency is due to negligence
or intentional disregard of rules and regulations or to fraud
with intent to evade the tax.

(C) An application for such an extension must be in writing
and must contain, or be supported by, information in a written
statement declaring that it is made under penalties of perjury
showing the undue hardship that would result to the estate if
the extension were refused.  The application, with the
supporting information, must be filed with the department.  When
received, it will be examined, and, if possible, within thirty
days will be denied, granted, or tentatively granted subject to
certain conditions of which the personal representative will be
notified.  The department will not consider an application for
such an extension unless it is applied for on or before the due
date for payment.  If the personal representative desires to
obtain an additional extension, it must be applied for on or
before the date of the expiration of the previous extension.

(D) The amount of tax owed for which an extension is
granted, along with interest as determined by RCW 83.100.070,
shall be paid on or before the expiration of the period of
extension without the necessity of notice and demand from the
department.

(ii) Payment plans for closely held businesses.  The
department will abide by the provisions of section 6166 of the
2001 IRC for the granting of payment plans for closely held
businesses.

(e) The department shall issue a release when Washington's
estate tax has been paid.  Upon issuance of a release, all
property subject to the tax shall be free of any claim for the
tax by the state.  RCW 83.100.080.

(3) The late filing penalty.  If the state return is not
filed by the due date, or any extension of the state return's
due date, the person required to file the ((federal)) return may
be subject to a late filing penalty.
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(a) When does the penalty apply?  This penalty applies if
the person required to file the ((federal)) return has not
timely filed the state return with the department prior to being
notified by the department, in writing, of the necessity to file
the state return.  The late payment penalty is equal to five
percent of the tax due for each month during which the state
return has not been filed, not to exceed the lesser of twenty-
five percent of the tax or one thousand five hundred dollars.
RCW 83.100.070.

(((a))) (b) How is the penalty computed?  The penalty is
the equivalent of five percent for each month, but is accrued on
a daily basis for those periods less than a month.  For any
portion of a month, it is calculated by taking the five percent
monthly rate and dividing it by the number of days from the
beginning of the month through the date the return is filed,
including the filing date.

For example, assume a state return is due on February 3rd
but is not filed until April 20th of the same year.  The state
return is delinquent starting with February 4th.  The amount of
tax due with the state return is $10,000.

(i) The penalty should be computed as follows:

Feb 4-Mar 3 $10,000 tax at 5% per month $500.00

Mar 4-Apr 3 $10,000 tax at 5% per month $500.00

Apr 4-Apr 20 $10,000 tax at .1667% x 17 days $283.39

Total delinquent penalty due on April
20th filing date

$1,283.39

(ii) In this example, the first two calendar months are
complete and incur the full five percent penalty.  The last
portion of a month is a total of seventeen days, including both
April 4th and April 20th.  Since April has thirty days total,
the five percent monthly rate is divided by the thirty days in
April to arrive at a daily rate of .001667 (or.1667 percent).
The daily rate is then multiplied by the seventeen days of
penalty accrual to arrive at the total percentage of penalty due
for that portion of a month (.001667 x 17 days .= .028339 or
2.8339 percent).

(((b) If a federal extension of the due date is requested,
the penalty provided for late filing of the state return will be
imposed if the state return is filed after the due date and the
federal extension is ultimately denied.))

(4) Interest is imposed on late payment.  The department is
required by law to impose interest on the tax due with the state
return if payment of the tax is not made on or before the due
date.  RCW 83.100.070.  Interest applies to the delinquent tax
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only, and is calculated from the due date until the date of
payment.  Interest imposed for periods after December 31, 1996,
will be computed at the annual variable interest rate described
in RCW 82.32.050(2).  Interest imposed for periods prior to
January 1, 1997, will be computed at the rate of twelve percent
per annum.

(5) Waiver or cancellation of penalties.  RCW 83.100.070(3)
authorizes the department to waive or cancel the penalty for
late filing of the state return under limited circumstances.

(a) Claiming the waiver.  A request for a waiver or
cancellation of penalties should contain all pertinent facts and
be accompanied by such proof as may be available.  The request
must be made in the form of a letter and submitted to the
department's special programs division.  The person responsible
bears the burden of establishing that the circumstances were
beyond the responsible person's control and directly caused the
late filing.  The department will cancel or waive the late
filing penalty imposed on the state return when the delinquent
filing is the result of circumstances beyond the control of the
person responsible for filing of the state return.  The person
responsible for filing the state return is the same person who
is responsible for filing the federal return.

(b) Circumstances eligible for waiver.  In order to qualify
for a waiver of penalty the circumstances beyond the control of
the person responsible for filing the state return must directly
cause the late filing of the return.  These circumstances are
generally immediate, unexpected, or in the nature of an
emergency.  Such circumstances result in the person responsible
not having reasonable time or opportunity to obtain an extension
of their due date (see subsection (2)(b)) or to otherwise timely
file the state return.  Circumstances beyond the control of the
responsible person include, but are not necessarily limited to,
the following:

(i) The delinquency was caused by the death or serious
illness of the person responsible for filing the state return or
a member of the responsible person's immediate family.  In order
to qualify for penalty waiver, the death or serious illness must
directly prevent the person responsible from having reasonable
time or opportunity to arrange for timely filing of the state
return.  Generally, the death or serious illness must have
occurred within sixty days prior to the due date, provided that
a valid state return is filed within sixty days of the due date.

(ii) The delinquency was caused by an unexpected and
unavoidable absence of the person responsible.  Generally, this
absence must be within sixty days prior to the due date,
provided that a valid state return is filed within sixty days of
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the due date.  "Unavoidable absence of the person responsible"
does not include absences because of business trips, vacations,
personnel turnover, or personnel terminations.

(iii) The delinquency was caused by the destruction by fire
or other casualty of estate records necessary for completion of
the state return.

(iv) An estate tax return was timely filed, but was filed
incorrectly with another state due to an issue of the decedent's
domicile.

(v) A Washington estate tax return was properly prepared
and timely filed, but was sent to the location for filing of the
federal estate tax return.

(6) Waiver or cancellation of interest.  Title 83 RCW
(Estate Taxation) does not provide any circumstances that allow
for waiver of the interest, even though penalty may be waived
under limited circumstances (see subsection (5)).

(7) Application of payment towards liability.  The
department will apply taxpayer payments first to interest, next
to penalties, and then to the tax, without regard to any
direction of the taxpayer.


